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QUESTIONS PRESENTED 

1. The question presented is whether the Bent Adminis¬ 
trator, who is given by Statute the right to intervene in a 
case, and who does intervene after the actual trial, and does 
not file any pleadings showing that he has a right or rep¬ 
resents a public interest, may maintain an independent 
appeal? 

2. Another question presented is whether a party to the 
litigation who has received an adverse judgment and who 
does not note his appeal, may join the appeal merely by 
filing a brief, without permission of the Court, and desig¬ 
nate himself as appellee and then urge reversal, and there¬ 
after receive the full benefit of a reversal to the same effect 
as if he had appealed? 

3. Another question presented is whether the Municipal 
Court has exclusive jurisdiction to determine all matters in 
an overcharge case, and is the recommended order of an 
Examiner, entered upon a compromise agreement, wherein 
a finding is made incidentally and preliminarily, binding 
upon the parties in subsequent litigation? 
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Foe The Disteict or Colubcbia Cibcuit 


Kos. 11,176 and 11,177 Consolidated 


E. M. AIKEN, 
AppeUcmt, 


V. 

JOHN E. LINDHOLM, and EOBEBT F. COGSWELL, 
Administeatoe of Bent Conteol 


AND 

BUTH LOUISE McKINNON and 
BOBEBT F. COGSWELL, Adkinistbatoe of 
Bent Conteol, 

Appellees. 


BRIEF FOB APPELLANT 


JI7B1SDIOTIONAL STATEMENT 

The appellant filed his two complaints in the Mnnicipal 
Court for the District of Columbia, C5vil Division, landlord 
and tenant branch, for possession of the real estate held by 
the appellees John E. Lindholm and Buth Louise McKin- 
non, as tenants, because of non-payment of rent. Appellees 
filed counterclaims. After the trial was concluded and a 
finding was made for the appellant on his two claims and 
against the aforesaid appellees on their counterdaxm, leave 
was granted to the appellee Cogswell, under the authority of 
Title 45-1610(c) D. C. Code 1940 (S^p. VH), to intervene. 
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The Municipal Court for the District of Columbia Civil 
Division, landlord and tenant branch, had jurisdiction by 
virtue of Title 11-735, D. C. Code. 

The appellees herein thereupon appealed to the Municipal 
Court for the District of Columbia which reversed with in¬ 
structions. The Municipal Court of Appeals had jurisdic¬ 
tion by virtue of the provisions of Title 11-771-772, D. C. 
Code 1940 (Supp. VXl). 

Thereafter the appellant herein applied to this Court for 
the allowance of an appeal under the provisions of Title 
11-772-773 D. C. Code 1940 (Supp. Vil) which was allowed. 

STATEMENT OF THE CASE 

The appellant, as landlord filed two suits for possession 
on account of default in rent against the appellees Lindholm 
and McKinnon. (E. pp. 1, 2.) The said appellees filed an¬ 
swers denying the rent claim and filed a counterclaim alleg¬ 
ing overcharges under the Emergency Eent Act of the Dis¬ 
trict of Columbia. At the trial the cases were consolidated 
and a finding was made in favor of the appellant on his claim 
and against the appellees on their counterclaim. There¬ 
after the trial court granted the Eent Administrator leave 
to intervene, and denied the appellees^ motion for new 
trials. The Administrator did not file any pleadings or seek 
any relief. Upon the judgments being entered the Admin¬ 
istrator of Eent Control appealed the judgments but liie 
appellees Lindholm and McKinnon did not file any notice 
of appeaL After the record was filed in the Mxmicipal 
CJourt of Appeals the appellees filed a brief designating 
themselves as appellees and adopted the Administrator's 
brief. 

At the trial below, the following testimony and facts were 
adduced: 

It was stipulated that the appellant collected rents of 
$55.00 per month for apartment 21 and $41.50 for apart¬ 
ment 8, and that the rent was not paid by the appellees Me- 
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Kinnon and Lindholm for tlie period claimed in the com¬ 
plaints. The appellees at the trial offered a paper purport¬ 
ing to be a rent schedule filed by a prior owner of the prop¬ 
erty, and while this paper was stipulated to bear the gen¬ 
uine signature, it was objected to on the following groxmds 

(1) that it was not an Administrator ^s finding or order, and 

(2) it was merely hearsay evidence. The objection was sus¬ 
tained. (R. pp. 11-12.) The appellees offered two orders of 
the Administrator in evidence to the following effect: 

1. That on January 1, 1941, the maximum rent ceil¬ 
ing for Apartment 21 was $51.50 per month. 

2. That on January 1, 1941, the maximum rent ceil¬ 
ing for Apartment 8 was $40.00 per month. 

No other evidence of what the rent was on January 1, 
1941, nor during the year 1940 was offered by the appellees. 
Counsel for appellees Lindholm and McKinnon testified 
that at the Rent Control hearing no witness had been called 
to testify as to what rent was collected from each of these 
apartments on January 1, 1941, nor during the year 1940, 
but that a compromise settlement was reached and agreed as 
to the new rental ceiling. 

The trial judge held that there was no proof of what the 
rent was on January 1,1941, nor during the year 1940, and 
the finding, under the circumstances by the Administrator of 
Rent Control to that effect was not binding upon him. 

STATUTES INVOLVED 

1. Title 45-1610(a): 

“K any landlord receives rent * * * in violation of any 
regulation or order hereunder • • • the tenant paying 
such rent * * * in case of violation of maximum rent 
ceiling, an action for double the amount by which the 
rent paid exceeded the apj>licable rent ceiling. • • • 
Any suit or action under this subsection may be brought 
in the Municipal Court regardless of the amount in¬ 
volved, and the Municipal Court is hereby given ex- 
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elusive jurisdiction to hear and determine aU such 
cases.** (Italics supplied.) 

2. Title 45-l6l0(c): 

“• • • The administrator may intervene in any ac¬ 
tion wherein a party relies for ground of relief or de¬ 
fense npon this chapter or any regulation or require¬ 
ment thereunder. • • •»> 

STATEMENT OF POINTS 

1. The Administrator of Bent Control, not having filed 
any pleading nor seeking any relief, was not a proper party 
to maintain an appeal in absence of the appeal by the real 
parties in interest. 

2. The appellees McKinnon and Lindholm, not having 
appealed have no right to participate in the appeal, nor 
are they entitled to receive a reversal of the judgment 
against them. 

3. The Municipal Court had exclusive jurisdiction to de¬ 
termine what rent ceiling existed January 1, 1941, and the 
finding by the Administrator, based upon an issue not be¬ 
fore him, and unsupported by any evidence was not bind¬ 
ing upon the Trial Judge. 

STJMBIABY OF ABOX7MENT 

1. The Bent Administrator, .without any pleading, was 
not a party aggrieved by the final judgment. He sought no 
relief or made any daim, and therefore is not entitled to 
maintain an independent appeal. 

2. The appellees McKinnon and Lindholm, not having ap¬ 
pealed from the judgment against them, cannot indirectly 
become a party when they are not made so in the notice of 
appeal, and then proved to receive the full benefit of the 
reversal which was not sought by them. 
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3. The nnsnpported finding by the Bent Administrator 
as to what rent ceiling existed is not binding npon the 
parties in subsequent litigation where the Municipal Court 
is given exclusive jurisdiction to determine all such cases. 
That issue was not before him, and no evidence on it was 
taken, but was the result of a compromise as to an increase 
in rent. 

ABGTJMENT 

1. The Administrator had no right to maintain an inde¬ 
pendent appeal. The Administrator was not a party to the 
original trial. He was given leave to intervene after a find¬ 
ing was entered against the other appellees in favor of the 
appellant on both the complaint and the counterclaim. The 
Administrator filed no pleadings, he sought no relief, and 
he had no right to the judgment if one was entered in favor 
of the other appellees. He had no real interest in the liti¬ 
gation and there was nothing for him to protect.' 

As Judge Hood pointed out in his dissenting opinion, a 
public agency charged with the protection of public inter¬ 
ests, which has intervened in litigation may maintain an 
independent appeal from a judgment affecting such inter- 
ests.® The Intervener’s right must have been violated by 
the judgment below*; and if his rights are not affected by 
the judgment he has no right to appeal to merely establish 
a precedent. 

The Rent Act gave the Administrator a right to inter¬ 
vene, but nothing was stated that he would have the right to 
maintain an independent appeal in such cases. His right to 
intervene was governed by Rvle 23A(c) which is based ui)on 

* Wolpt V. Por€t9kj/, 79 U. S. App. D. C. 141, 144 F. (2d) 506, e«rf. 
denied 323 U. S. Til ; AntomohUe Brokerage Corp. T. V. 69 App. D. C. 
243, 39 F. (2d) 288; Fishgold ▼. SvUivan Drydoek dh Repair Corp^ 328 
U. S. 276. 

*Seeuritie$ and Exekcmge Covtmieeion T. U.S. Realiy and Improve¬ 
ment Co^ 310 U. S.; State of Texoc ▼. Andereont Clayton A Co^ 4 (^. 
92 F. (2d) 104, eerU denied 302 U. S. 747. 

* Boeton Ton Boat Co. V. U. S., 321 U. S. 632; City of Ckioago T. Cki- 
eago Rapid Transit Co., 284 U. S. 677. 
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Ride 24( c) oi¥. B. C. P. He is required to intervene timely 
and it is required that a motion shall be served which shall 
' be accompanied by a pleading setting forth the claim or 
defense for which intervention is sought. The Administra¬ 
tor filed no pleading setting forth any claim or defense for 
which intervention was sought. As Judge Hood stated it, 
apparently, is clear that the Administrator deemed himself 
as an advisor rather than a true intervenor. Having filed 
no pleading, even if it is concluded that he timely applied 
after the trial, but before the motion, he presented no issues 
to be decided. It is equally clear that there was no issue 
involved in this case which would affect him or the public 
interest. This case presented issues between private parties, 
as to whether the appellees were entitled to receive a judg¬ 
ment for an alleged overcharge. As stated in the dissent¬ 
ing opinion the Administrator is seeking to do for the ap¬ 
pellees that which they failed to do themselves. He is not 
seeking to vindicate his rights or that of a public interest. 
His appeal has resulted for the benefit of one who had not 
appealed, the Administrator could not secure anything from 
the reversal which would affect his rights or that of the 
public interest and hence was not entitled to appeal. There 
is nothing in the order for reversal which shows anything 
gained by the Administrator himself or on behalf of the 
public interest. The Administrator not being a party ag¬ 
grieved by the judgment is not entitled to the appeal."* 

2. The appellees McKinnon and Lindholm, not having 
appealed, have no right to participate in this appeal, nor 
are they entitled to receive a reversal of the judgment 
against against them. There can be no doubt that if a 
party to litigation does not note an appeal within the time 
prescribed by the statute he loses his right thereto. In this 
case the Administrator only appealed, and therefore the 


* Ajideraon v. Carder, 159 Kan. 1, 160 P. (2d) 764; State v. Oleen, 176 
Ore. 98, 161 P. (2d) 12Z. Ct. Zwang v. A. & P. Food Stores, 46 N. Y. S. 
(2u) 747. 
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appellees McKinnon and Lindholm lost their right to do so, 
and not having appealed lost their right to appear. If, as 
was done in this case, a party to the litigation does not note 
any appeal, and no appeal is taken against him, merely by 
adding his name to a brief filed by him without permission, 
he can secure appeal right indirectly. Here no permission 
was given the appellees to file a brief. The notice of appeal 
did not state they were appealing. Thereafter on their own 
action they file a brief as appellee urging reversal would 
create a unique position of appellees. T^e position of an ap¬ 
pellee is not to urge reversal, but to support the judgment of 
the trial court. The net result of the opinion of the Municipal 
Court is to give to the appellees who have not appealed the 
full benefit of a timely appeal, together with all rights of a 
proper appellant, something in this case which they could 
not receive as an appellant because of their failure to ap¬ 
peal, and give to the appellant, the Administrator, nothing 
whatever, but virtue of the reversal. If procedure as per¬ 
mitted by the Municipal Court of Appeals is allowed the 
alignment of appellants and appellees would be meaningless 
and permits greater rights to be secured indirectly than 
permitted directly. By the reversal the appellees who have 
not appealed have received substantially that which they 
would have received if they were successful appellants 
timely noting their appeal. 

The attorney’s fee permitted by the Statute ® runs only 
to a tenant paying the overcharge, and the Administrator of 
Bent Control is not given any right to any attorney’s fee, 
nevertheless the appellees who have not appealed now re¬ 
ceive an attorney’s fee just as though they had appealed. 
It is clear that they receive the benefits of a reversal not 
sought by them. Why they should receive the attorney’s 
fee in the case below, and not on appeal is not made clear 
by the Municipal Court of Appeals. If they are entitled 
to the reversal and the attorney’s fee below, they are also 


•Title 45-1610(b) D. C. Code 1940 (Supp. VII). 
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entitled to any snch benefit in the Mnnicipal Conrt of Ap¬ 
peals. The Mnnicipal Conrt of Appeals directed the jndg- 
ments against the appellees, who have not appealed, to be 
reversed. It wonld seem that this wonld violate every con¬ 
cept of appellate procednre. 

3. The Mnnicipal Conrt had exclnsive jnrisdiction to 
determine whether there was an overcharge and the finding 
made by the Bent Administrator as to what the rent ceiling 
was on Jannary 1, 1941, was only incidental and prelimi- 
' nary to the jndgment of the rent and was not binding npon 
the parties in snbseqnent litigation as to an overcharge. 
That is the langnage of the Mnnicipal Conrt of Appeals 
itself in Evans v. Schlein, 61 A. (2d) 32, 76 W. L. E. 1002. 

It is evident what happened. The appellant had been 
collecting $55.00 per month for one apartment and $41.50 
for the other apartment. The landlord-appellant filed peti¬ 
tions for rent increases at the Administrator’s OflSce. At 
that hearing no evidence was taken as to rent collected Jan¬ 
nary 1,1941, for each of these apartments, bnt the parties 
agreed, by way of compromise, as to a new rent, which com¬ 
promise was accepted by the Examiner. In order to adjnst 
the rent to jnstify his recommended order based npon the 
compromise the Examiner accepted the paper which had 
previonsly been filed in his oflSce, bnt npon which no pro¬ 
ceedings were had, nor any investigation made as to its 
accnracy as representing the ceiling rents on Jannary 1, 
1941. Neither party to the proceedings in the Administra¬ 
tor’s oflSce gave any attention to snch paper since the matter 
I was compromised and was of no importance. The new rent 
to which the appellant wonld be entitled to receive was 
agreed npon between the parties by compromise agreement, 
which the Examiner accepted based npon Rnle 18(d) of the 
Administrator’s Office which reqnires the Examiner to make 
every effort to settle the controversy by conciliation. From 
the evidence addnced in the trial of these cases below, it is 
crystal clear that no issne was tried nor evidence presented 


9 


on the question of what was the rent ceiling January 1,1941, 
in the Administrator's office. In order to enter a proper 
order the Examiner was required to take some starting 
point from which to make the adjustment, and he accepted 
the unsupported paper in his office of which there had been 
no proof, signed by a prior owner. Since the parties had 
compromised the matter neither the landlord nor the tenant 
was interested in what the starting point was just so long 
as the Examiner recommended the new adjusted rents 
agreed upon. Even if there was a disputed and contested 
formal hearing at the Administrator’s office the provisions 
of Title 45’1608(b) D. C. Code provided that the common- 
law rules of evidence shall not be controlling. The point 
of difference on this question is that under this last quoted 
section the unsupported paper filed by a prior landlord 
could be considered, but the same paper in any litigation 
before the Municipal Court in an overcharge case would be 
inadmissible because of the hearsay rule. The Municipal 
Court of Appeals itself held to this effect in passing upon 
the exact kind of evidence and the exact kind of form which 
was offered as establishing the rent ceiling and held it was 
inadmissible. See Side v. Traeton, 73 A. (2d) 522, 78 
W. L. R. 992. We set this difference forth to show one of 
the additional reasons for the rule stated by the Municipal 
Court of Appeals in Evans v. Schlein, supra, to the effect 
that the finding of the Administrator as to what the rent 
ceiling was on January 1,1941, is only incidental and pre¬ 
liminary to the adjustment and is nqt binding upon the 
parties and the Court in subsequent litigation on an over¬ 
charge question. Therefore while the adjustment, which 
the Administrator had full authority to make, may not be 
attacked and which is binding, the incidental and prelimi¬ 
nary finding of the rent ceiling is stiU an open issue. The 
Statute gives the Municipal Court exclusive jurisdiction in 
overcharge cases.® To say that the finding of the Examiner 


*Note 5 supra. 


10 


in the recommended order of what the rent ceiling was on 
January 1, 1941, where that was not an issue does violence 
to every concept of the principle of res adjudicata. Even in 
cases before the Court, where the issue was not litigated res 
adjndicata does not resnlt. It would be similar to a tort trial, 
in which proceedings occurred in the Police branch of the 
Court for a determination of the violation of a traffic regu¬ 
lation, and one of the parties attempted to make the judg¬ 
ment regarding such traffic violation as res adjudicata in a 
subsequent trial to determine the civil damages. 

In Evans v. Schlein, supra, the tenant filed a proceeding 
in the Administrator’s office to determine whether the prem¬ 
ises in question had a frozen ceiling. The Administrator 
dismissed the petition as not being proved, and an appeal 
was taken by the tenant. The landlord contended that the 
tenant was collaterally attacking the Administrator’s Or¬ 
der, and just as the appellees in this case contend, the only 
recourse left was to pursue their administrative remedy. 
The Municipal Court rejected this claim and stated; 

“The landlords • • • contend that tenants’ suit was 
nothing more than a collateral attack on the order of 
the Rent Administrator dismissing tenants’ petition 
and the tenants’ only recourse was to pursue their ad¬ 
ministrative remedy, and appeal directly from the Ad¬ 
ministrator’s order. Under other circumstances we 
have so held” (citing cases Schacter v. Singer, D. C. 
Mun. App. 45 A. (2d) 364, 74 W. L. R. 153; Hides v. 
Behrend, D. C. Mun. App. ^ A. (2d) 78, 73 W. L. R. 79; 
HaU V. Robb, Inc., D. C. Mun. App. 34 A. (2d) 863, 72 
W. L. R. 9). “But here the order of the Admnistra- 
tor was not such as to prevent the tenants from suing 
for the alleged overcharges. • • • Plainly enough the 
tenants’ purpose was, if they obtained such a ruling, 
to make it stand up as res adjudicata in a subsequent 
suit for double the overcharges in the Municipal 
Court.” • • • 

“We rule that such dismissal did not constitute res 
judicita of any issue in this case. Aside from the 
equivocal nature of the Administrator’s finding, it must 
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^ kept in mind that he had no power to make any ad¬ 
judication on the subject. The only purpose for which 
he could have properly inquired into the subject would 
have been the incidental purpose of enabling him to de¬ 
cide what the rent should’’ be. Whatever his finding 
as to what the rent **was” on the freeze date, it would 
not be binding on the Municipal Court in subsequent 
litigation between the parties. That court was vested 
by the Act with exclusive jurisdiction to hear and de¬ 
termine all actions for rent overcharge. Clearly such 
exclusive jurisdiction includes the power to decide all 
incidental and preliminary questions, including specifi¬ 
cally the question as to whether or not property was 
rented on the freeze date, and at what rental.” (Italics 
supplied.) 

Could a more clear principle be announced than above 
stated by the Municipal Court of Appeals itself? Isn’t it 
equally clear that what the Municipal Court of Appeals said 
was that the question of what the rent was on January 1, 
1941 could be only decided by the Municipal Court, and that 
any attempt to do so by the Administrator could not be 
binding upon the Municipal Court and the parties in subse¬ 
quent litigation between the parties? If that is not meant, 
then what is meant? The decision stated that all issues con¬ 
cerning suits involving overcharges must be decided by the 
Municipal Court and specifically as to whether the property 
was rented on the freeze date and at what rental? 

The above principle was stated by the Municipal Court of 
Appeals before the hearing occurred at the Rent Control 
OflSce in the instant case. Faced with it, both the Examiner 
and the parties were led to believe that the issue of what 
rental existed on the freeze date was not too important as 
a consideration to the question as to whether an overcharge 
existed on that date. That question was not before the 
Examiner at his hearing, for the Municipal Court stated 
that the Administrator could only find prospectively what 
the rent should be” and whatever his finding ** was” would 
not be binding upon the Municipal Court in subsequent liti- 
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gation between the parties. The Mnnicipal Court of Ap¬ 
peals repeated this finding in the companion case before it 
of Sehlein.Y. EvanSy 61 A. (2d) 35, 76 W. L. B. 104. 

' But, the Mnnicipal Court of Appeals attempted to say 
that the above cases did not apply, and stated that its deci¬ 
sion was in accord with its later case of Bischof v. Persotty 
D. C. Mnn. App., 73 A. (2d) 716, 78 W. L. B. 994. We fail to 
see the distinction. If he can make a binding decision as to 
what the rent “was” on the freeze date in an adjustment 
proceeding, why should he be disqualified from doing so 
where the parties seek to determine that question alone? 
What different processes must he go through in one case 
than the other? In an adjustment case he would have to 
' make the finding (which the Municipal Court of Appeals 
' holds is binding) and then go on to make the adjustment as 
to what the rent “should be”. But in the Schlein cases 
supra, just because the second feature of adjustment is not 
requested the Administrator had no right to make the deter¬ 
mination, according to the Municipal Court of Appeals in 
its decision in the instant case. This argument fails to con¬ 
sider the Municipal CJonrt of Appeals* own language in the 
Evans v. Schlein cases, supra. The Examiner arrived at his 
finding different than that permitted by the rules of evi¬ 
dence in law cases. The common law rules of evidence do 
not apply to the Administrator. His proceedings are infor¬ 
mal, and he can make investigations of his own. When so 
large a claim is made, ceiiainly the litigants are entitled to 
exacting proof; otherwise, for purpose of circumvention be¬ 
cause a litigant might not be able to prove in a law court 
what ceiling existed in 1941 and decisions facing him in the 
Courts such as the Eide v. Traeten case supra, he could re¬ 
quest an adjustment and receive such a binding ruling in an 
informal proceeding which, according to the Municipal 
Court of Appeals, is binding in the subsequent law case for 
an overcharge; If this be so, then the Municipal Court 
merely acts as a rubber stamp and becomes bound by a find^ 
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ing which was never an issne nor tried as an issue before the 
Administrator's Office. In the instant case^ if we attempted 
to claim a larger adjustment and increase in the rent'be¬ 
cause the base from which the Examiner made the adjust¬ 
ment was greater in 1941, then the new adjusted figure as 
to what the rent should be would be binding on us, as we 
should have requested a review of the manner the adjust¬ 
ment was made. But this is not the case, we are not atr 
tempting to attack the new rent and what it should be, even 
if it was from a wrong base, as this would be a collateral 
attack, and in such a case our only remedy would be admin¬ 
istrative. That was the thing being attempted in the 
Bischoff V. Person case supra. In that case the Examiner 
made a determination of the minimum service standard pro¬ 
spectively, and thereafter the landlord failed to maintain it, 
and for a violation of the subsequent standard a suit was 
filed. The landlord attempted to attack this valid order be¬ 
cause he claimed the item included in the standard had not 
originally existed on the freeze date and therefore should 
not be included in the new order. The Municipal Court held 
rightly that the order could not be attacked as being errone¬ 
ous, and if the landlord desired to contest the included item 
he was required to do so under the administrative proce¬ 
dure. Had the tenant sued for a violation of the service 
standard prior to the date of that order the finding of what 
the services were on January 1,1941 would not have been 
binding since the Administrator had no right to make such 
a determination as to what the service “was” but could only 
adjust the service and order that it “Should Be”. The above 
is the distinction between Evans v. Sddem, supra and 
Bischoff V. Per son y supra. 

Therefore, since no evidence was adduced by the appellees 
at the trial as to what the rent ceiling was on the freeze date, 
the appellees failed to prove any overcharge in the rent and 
hence their counterclaim was not established requiring the 
judgment against them. ' 
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OONOLUSION 

We respectfully urge that the decision of the Municipal 
Court of Appeals was erroneous in all three of the above 
points, and that the original judgment of the Municipal 
Court was correct and should be permitted to stand; that the 
judgment of the Municipal Court of Appeals be reversed. 

Eespectfully submitted, 

Hsbman Milleb, 

Attorney for Appellant. 
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2 Filed Nov. 18,1950. Municipal Court District of CoL 


COMPLAINT FOE POSSESSION OF BEAL ESTATE 

District of Columbia, ss: Joseph P. Breedlove, Jr., the 
duly authorized agent for plaintiff, being first duly sworn, 
states that plaintiff is entitled to the possession of premises 
No. 1474 Chapin St, N.W. # 21, located in the District of 
Columbia, which the defendant holds without right The 
premises are in possession of the defendant, who holds them 
as a (here indicate tyx>e of tenancy) tenant of the plaintiff. 

The ground or grounds upon which possession is sought 
are: (Check one of the following) [g Defendant’s default in 
the payment of rent, there being now due rent in the sum 
of $60.25 for the period from 11/8/50 to 12/7/50. □ That 
possession is sought under Section 5 of the District of Co¬ 
lumbia Emergency Bent Act by reason of the following: 
(Explain fully).__ 

Affiant also states: ((ffieck one of the following) □ That 
a notice to quit has been served upon the defendant as re¬ 
quired by law; g] That service of a notice to quit has been 
specifically waived in writing. 

Affiant therefore says that plaintiff is entitled to judgment 
for possession of said property (and for judgment in the 
sum of $_for rent in arrears) and costs of this suit. 

/s/ Joseph P. Breedlove, Jr., Agent 

Subscribed and sworn to before me this 17th day of No¬ 
vember, 1950. /s/ Nicholas Hozik, Notary Public, D. C. 

(Notarial Seat) 


8 Piled Nov. 18,1950. Municipal Court District of CoL 


\ 
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COMPLAINT FOE POSSESSION OF BEAL ESTATE 

District of Columbia, ss: Joseph P. Breedlove, Jr., the 
duly authorized agent for plaintiff, being first duly sworn, 
states that plaintiff is entitled to the possession of premises 
No. 1474 Chapin St., N.W. # 8, located in the District of 
Columbia, which the defendant holds without right. The 
premises are in possession of the defendant, who holds 
them as a (here indicate type of tenancy) tenant of the 
plaintiff. 

The ground or grounds upon which possession is sought 
are: (Check one of the following) g] Defendant’s default in 
the payment of rent, there being now due rent in the sum 
of $44.50 for the period from 11/6/50 to 12/5/50. □ That 
possession is sought under Section 5 of the District of Co¬ 
lumbia Emergency Bent Act by reason of the following: 

(Explain fully)._ 

' Affiant also states: (Check one of the following) □ That 
a notice to quit has been served upon the defendant as re¬ 
quired by law; 1^ That service of a notice to quit has been 
specifically waived in writing. 

Affiant therefore says that plaintiff is entitled to judg¬ 
ment for possession of said property (and for judgment in 
the sum of $_for rent in arrears) and costs of this 

/s/ Joseph P. Breedlove, Jr., Agent 

Subscribed and sworn to before me this 17th day of No¬ 
vember, 1950. /s/ Nicholas Hozik, Notary Public, D. C. 

(Notarial Seal.) 

4 Piled Dec. 4, 1:27 p.m., ’50. Walter F. Bramhall, 
Clerk of Municipal Court, District of Columbia. 

L. & T. No. 339-614 

Answer to Complaint for Possession of Beal Estate and 

Counterclaim of the Defendant for Money Damages 

> 

Comes now the Defendant, by and through his Attorney 
of Eecord, Baymond Godbersen, and for Answer to the 
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Complaint filed herein denies that the Plaintiff is entitled 
to possession of premises Apartment No. 21, 1474 Chapin 
Street, Northwest, by reason of default in the payment of 
rent, and further denies that service of notice to quit has 
been specifically waived in writing. 

Defendant further alleges that the amount of rent claimed 
to be due for the said premises for the period November 8, 
1950, to December 7, 1950, to-wit: $60.25, exceeds the ap¬ 
plicable maximum rent ceiling for the said period, to-wit: 
$56.75. 

Counterclaim 

For his Counterclaim, Defendant alleges that he paid to 
the Plaintiff as rent for premises Apartment No. 21, 1474 
Chapin Street, Northwest, $55.00 per month for the period 
November 8,1944, through November 7,1950, during which 
time a maximum rent ceiling of $51.50 prevailed on the said 
premises. 

Defendant has been damaged by twice the amount by 
which the said rent exceeded Ihe said maximum rent ceiling 
for the said period. 

Wherefore, the premises considered. Defendant prays: 

1. That the Complaint filed herein be dismissed with 
prejudice to the Plaintiff. 

2. That Defendant be awarded a Money Judgment in the 
amount of $504.00. 

3. That the Court award Defendant a reasonable amount 

for attorney fees. 

5 4. That Plaintiff be assessed the costs of this ac¬ 

tion. 

5. And for such other and further relief as shall to the 
Court seem just and proper. 

M Raymond Godbersen, Attorney for Defendant, 
Kass Building, 71114th Street, N.W., District 6495. 
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10 Filed Dec. 4, 1:27 pjn., *50. Walter F. Bramhall, 
Clerk of Municipal Court, District of Columbia. 

L. & T. No. 339-615 

Answer to Complaint for Possession of Beal Estate and 
Counterclaim of the Defendant for Money Damages 

Comes now the Defendant, by and through her Attorney 
of Becord, Baymond Godbersen, and for Answer to the 
Complaint filed herein denies that the Plaintiff is entitled to 
possession of premises Apartment No^ 8, 1474 Chapin 
Street, Northwest, by reason of default in the payment of 
rent, and further denies that service of notice to quit has 
been specifically waived in writing. 

Counterclaim 

For her Counterclaim, Defendant alleges that she paid to 
the Plaintiff as rent for premises Apartment No. 8, 1474 
Chapin Street, Northwest, $41.50 per month for the i)eriod 
October 6, 1944, to October 6, 1950, during which time a 
mRyiTmiTn rent ceiling of $40.50 prevailed on the said prem¬ 
ises. 

Defendant has been damaged by twice the amount by 
which the said rent exceeded tiie said maximum rent ceiling 
for the said period. 

Wherefore, the premises considered. Defendant praya; 

1. That the Complaint filed herein be dismissed with 
prejudice to the Plaintiff. 

2. That Defendant be awarded a Money Judgment in the 
amount of $146.00. 

3. That the Court award Defendant a reasonable amount 
for attorney fees. 

4. ThatPlaintiff be assessed ihe costs of this action. 
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11 . . 5. And for such other and further relief as shall 

to the Court seem just and proper. 

/s/ Raymond Gudbersen, Attorney for Defendant, 
£[ass Building, 711 14th Street, N.W., Washing¬ 
ton, D. C., District 6494. 


6 MEMORANDUM OPINION 

Plaintiff claimed he was entitled to the possession of 
premises No. 1474 Chapin Street, N.W., Apartment No. 21, 
by reason of defendant’s default in the payment of rent, 
there being due rent in the sum of $60.25 (amended at time 
of trial to $57.42) for the period from November 8,1950, to 
December 7, 1950. Plaintiff also alleged that service of 
notice to quit had been specifically waived in writing. 

^e defendant answered, denying the plaintiff’s right to 
possession, a/d also denying that service of notice to quit 
had been specifically waived in writing. Defendant also 
alleged that the rent claimed to be due exceeded the appli¬ 
cable rent ceiling for the period which, the answer states, 
was $56.75. 

By counterclaim the defendant alleged he paid the plain¬ 
tiff $55.00 per month from November 8, 1944, through No¬ 
vember 7, 1950, during which time a maximum rent ceiling 
of $51.50 prevailed, and claimed a money judgment of 
$504.00. 

The Court finds that the defendant failed to establish that 
the maximum rent ceiling for the premises for the period 
November 8, 1944, through November 7, i950, was $51.50. 
There was no evidence adduced showing whether or not the 
premises in question was rented on the freeze date, and at 
what rental. The finding of the Administrator dated Octo¬ 
ber 20,1950, that the rental of apartment 21 was $51.50 as 
of January 1,1941, is not binding on this Court. (Evans vs. 
Schlein,. D. C. Mun. App. No. 603, decided Aug. 19, 1948). 
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The case of Bischoff vs. Person, D. C. Mnn. App. No. 910, 
73 A. 2nd, 716, cited by defendant, does not apply because 
there the determination made by the Administrator “was 
one the Administrator was authorized by statute to make.” 
In the Evans vs. Schlein case the Municipal Court of Ap¬ 
peals said: “Whatever his (the Administrator) finding as 
to what the rent was on the freeze date, it would not 
7 . be binding on the Municipal Court in subsequent liti¬ 

gation between the parties. That court was vested by 
the Act “with exclusive jurisdiction to hear and determine 
all actions for rent overcharges.” 

The Court finds that service of notice to quit was specifi¬ 
cally waived in writing. 

Finding for the plaintiff for possession for non-payment 
of rent ($57.42) for the period of November 8,1950, to De¬ 
cember 7, 1950, will be entered March 26, 1951. 

The Counterclaim of the defendant will be dismissed. 

/s/ Walter J. Casey, Judge. 

March 22, 1951 

Herman Miller, Esquire, Attorney for Plaintiff, 800 H 
Street, N.W., Washington, D. C. 

Raymond Godbersen, Esquire, Attorney for Defendant, 711 
14th Street, N.W., Washington, D. C. 


12 L. & T. No. 339-615 

MEMORANDUM OPINION 

Plaintiff claimed he was entitled to the possession of 
Premises No. 1474 Chapin Street, N.W., Apartment No. 8, 
by reason of defendant's default in the payment of rent, 
there being due rent in the sum of $44.50, for the period 
from November 6,1950, to December 5,1950. Plaintiff also 
alleged that service of notice to quit had been specifically 
waived in writing. 

The defendant answered, denying the plaintiff’s right to 
p> 08 session, and also denying that service of notice to quit 
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had been specifically waived in writing. Defendant also 
alleged that the rent claimed to be due exceeded the ap¬ 
plicable rent ceiling for the period which, the answer states, 
was $40.50. 

By Counterclaim the defendant alleged she paid the 
plaintiff $41.50 per month from October 6,1944, to October 
6,1950, during which time a maximum rent ceiling of $40.50 
prevailed, and claimed a money judgment of $146.00. 

The Court finds that the defendant failed to establish 
that the maximum rent ceiling for the premises for the pe- 
ried October 6,1944, to October 6,1950, was $40.50. There 
was no evidence adduced showing whether or not the prem¬ 
ises in question was rented on the freeze date, and at what 
rental. The finding of the Administrator dated October 20, 
1950, that the rental of apartment 8 was $40.50 as of Jan¬ 
uary 1, 1941, is not binding on this Court. (Evans vs. 
Schlein, D.C. Mun. App. No. 603, decided Aug. 19,1948.) 

The case of Bischoff vs. Person, D. C. Mun. App. No. 910, 
73 A. 2nd, 716, cited by defendant, does not apply because 
there the determination made by the Administrator **was 
one the A dmin istrator was authorized by statute to make.” 
In the Evans vs. Schlein case the Municipal Court of Ap¬ 
peals said: Whatever his (the Administrator) find- 
13 ing as to what the rent was on the freeze date, it 
would not be binding on the Municipal Court in subse¬ 
quent litigation between the parties. That court was vested 
by the Act with exclusive jurisdiction to hear and deter¬ 
mine all actions for rent overcharges.” 

The Court finds that service of notice to quit was specifi¬ 
cally waived in writing. 

Finding for the plaintiff for possession for non-payment 
of rent $44.50 for the period November 6, 1950, to Decem¬ 
ber 5,1950, will be entered March 26,1951. 

The Counterclaim of the defendant will be dismissed. 

/s/ Walter J. Casey, Judge. 

March 22, 1951. 
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14 L. & T. No. 339-614 

TEIAL—FINDINGS 
March, 26, 1951 
Judge Casey 

' Finding for Plaintiff for possession for non-payment of 
rent, $57.42. 

Counterclaim dismissed. Consolidated with 339-615 for 
trial. 

L. & T. No. 339-615 
TEIAL—FINDINGS 
March 26, 1951 
Judge Casey 

Finding for Plaintiff for possession for non-payment of 
rent—$44.50. 

Counterclaim dismissed. 


17 Order Overruling Motion for Judgment and/or New 
Trial and Granting Motion for Leave to Intervene 

April 10, 1951 

Judge Casey 

Motion for leave to intervene granted, consent. 

Motion for Judgment and for New Trial denied. 

' Judge Casey 

L. & T. No. 339-614 

JUDGMENT ON THE FINDING 

April 12, 1951 

Judge Casey 

Whereupon, Judgment on-the Finding for Plaintiff for 
possession for non-payment of rent for $57.42 and costs. 
(See Memo. Opinion). 
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L. &.T. No. 339-615 
JUDGMENT ON THE FINDING 
April 12, 1951 
Judge Casey 

Judgment on the Finding for Plaintiff for possession for 
$44.50. 


18 E. M. Aiken, Petitioner, vs. Buth Louise McKinnon, 
Respondent. Case No. 97999. 

EXAMINER’S FINDINGS, RECOMMENDED ORDER 

AND NOTICE 

The above entitled case having been referred for exami¬ 
nation, hearing, findings and recommendation, and upon 
consideration of the record and evidence adduced, the fol¬ 
lowing findings of fact are made this day of Oct. 9,1959: 

Appearances: Jos. P. Breedlove, Jr., witness for Peti¬ 
tioner; Raymond Godberson, Esq., Atty. for Respondents. 

1 . That on January 1, 1941, the maximum rent ceiling 
was $40.50 per month for Apt. No. 8 at 1474 Chapin St., 
N.W. 


3. That the service standard has been increased to in¬ 
clude refrigeration. 

4. That the operating and maintenance costs and expenses 
borne by the landlord, including taxes and water rent, have 
increased substantially and form a proper basis for adjust¬ 
ment of the maximum rent ceiling to compensate therefor 
to the extent recommended herein. 
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' 5. That a compromise agreement has been entered into 
between the Petitioner and the Attorney for the Respond¬ 
ents in the amount of 10% or as near thereto as practicaL 

6 . It is found from the record presented that the com¬ 
promise is substantiated by the expenses, is made in good 
faith for valid business reasons and is not inconsistent with 
the purposes of the Rent Control Act and is therefore al¬ 
lowing, 

and accordingly, the following is recommended: Ordered, 
that, effective Oct. 20, 1950, the maximum rent ceiling for 
premises Apt. No. 8 at 1474 Chapin St., N.W., shall be $44.50 
per month with the minimTiTn service standard as described 
above in finding No. 2. 

/s/ James A. Tyson, Examiner. 


19 E. M. Aiken, Petitioner, vs. John E. Lindholm, Re¬ 
spondent. Case No. 98000. 

EXAMINER’S FINDINGS, RECOMMENDED ORDER 

AND NOTICE 

' The above entitled case having been referred for exami¬ 
nation, hearing, findings and recommendation, and upon 
' consideration of the record and evidence adduced, the fol¬ 
lowing findings of fact are made this day of Oct. 9, 1950: 

Appearances: Jos. P. Breedlove, Jr., Witness for Peti¬ 
tioner; Raymond Godberson, Esq., Atty. for Respondents. 

1. That on January 1, 1941, the maximum rent ceiling 
was $51.50 per month for Apt. No. 21 at 1474 Chapin St., 
N.W. 


3. That the service standard has been increased to in¬ 
clude refrigeration. 
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4- That the operating and maintenance costs and ex¬ 
penses home by the landlord, inclnding taxes and water 
rent, have increased substantially and form a proper basis 
for adjustment of the maximum rent ceiling to compensate 
therefor to the extent recommended herein. 

5. That a compromise agreement has been entered into 
between the Petitioner and the Attorney for the Respond¬ 
ents in the amount of 10% or as near thereto as practical. 

6 . It is found from the record presented that the com¬ 
promise is substantiated by the expenses, is made in good 
faith for valid business reasons and is not inconsistent with 
the purposes of the Rent Control Act and is therefore al¬ 
lowable, 

and accordingly, the following is recommended: Ordered, 
that, effective Oct. 20, 1950, the maximum rent ceiling for 
premises Apt. No. 21 at 1474 Chapin St., N.W., shall be 
$56.75 per month with the minimum service standard as 
described above in finding No. 2. 

/s/ James A. Tyson, Examiner. 


20 Received Oct. 31, 1942 

Office of Administrator of Rent Control, District of 

Columbia 

Apartment Rental Schedule 
(For Buildings Rented January 1,1941 or During 1940) 

14 1474 CJhapin St., N.W., Chapin Apts., Sq. 2661, Lot 37. 
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Apt. 

No. 

Floor 

No. 

No. 

Rooms 

No. 

Baths ' 

Jan. 1, 1841 
Monthly 
Rental 

Requested 

Monthly 

RentaJ 

1 

1 

4 

1 

47.50 

47.50 

2 

1 

4 

1 

47.50 

47.50 

3 

1 

2V2 

1 

37.50 

37.50 

4 

1 

2 y2 

1 

37.50 

37.50 

5 

1 

2 y2 

1 

39.00 

40.00 

6 

1 

2 y2 

1 

40.00 

40.00 

7 

1 

2 y2 

1 

41.50 

41.50 

8 

1 

2 y2 

1 

40.50 

41.50 

21 

2 

4 

1 

51.50 

55.00* 

22 

2 

4 

1 

52.50 

55.00 

23 

2 

2 y2 

1 

38.50 

39.00 

24 

2 

2 y2 

1 

38.50 

39.00 

25 

2 

2 y2 

1 

40.00 

40.00 

26 

2 

2 y2 

1 

40.00 

40.00 

27 

2 

2 y2 

1 

41.40 

41.50 

28 

2 

2 % 

1 

41.50 

41.50 


• (Eefrigerator furnished by owner since Jan. 1941) 


/s/ Nettie Podell Ottenberg, by Louis Ottenberg, Atty. 
Oct. 27,1942. 


21 Filed Apr. 16, 10:44 a.ni., ’51. Walter F. Bramhall, 
Clerk of Municipal Court, Washington, D. C. 

The Municipal Court for the District of Columbia 

Civil Division 

E. M. Aiken, Plaintiff, vs. John E. Lindholm and Buth 
Louise McKinnon, Defendant. 

No. L. & T. #339-614, 339-615 

NOTICE OF APPEAL 

Notice is hereby given that Robert F. Cogswell, Adminis¬ 
trator of Bent Control, Intervenor, appeals to The Munici- 
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pal Court of Appeals for the District of Columbia from the 
judgment of this court entered on the 12th day of April, 
1951, 

Names and addresses of parties or attorneys to be served: 
Herman Miller, Esq., Attorney for Plaintiff, 800 H Street, 
N.W. 

Baymond Godbersen, Esq., Attorney for Defendants, Suite 
420, Kass Building, 711 14th Street, N.W. District 6494. 

/s/ Ruffin A. Brantley, Attorney for Robert F. Cogs¬ 
well, Administrator of Rent Control, Intervenor, 
1740 Massachusetts Avenue, N.W. 


25 Filed Apr. 24, 1951. Walter F. Bramhall, Clerk of 
Municipal Court, Washington, D. C. 

In the Municipal Court for the District of Columbia 

Civil Division 

E. M. Aiken, Plaintiff, vs. John E. Lindholm and Ruth 

Louise McKinnon, Defendants. 

L. & T. No. 339-614 339-615 
STATEMENT OF PROCEEDINGS AND EVIDENCE 

This case came on for hearing in the Landlord and Ten¬ 
ant Branch of the Civil division of the Municipal Court for 
the District of Columbia upon the Complaint of E. M. Aiken 
for possession of Apartments 8 and 21 of Premises 1474 
Chapin Street, Northwest, in the District of Columbia, on 
the grounds of Defendants’ alleged default in the payment 
of rent. The case was tried by the Court without a Jury. 

The Defendants filed Answers denying Plaintiff’s right to 
possession and also filed Counterclaims for money judgment 
alleging that the rent charged, collected, and received ex¬ 
ceeded the applicable maximum rent ceiling prevailing 
during the periods alleged in the Counterclaims. Counsel 
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for the respective parties stipulated that the Plaintiff had 
collected as rent at the rate of $55.00 per month for Apart¬ 
ment #21 during the period November 8, 1944, through 
November 7, 1950; and had collected as rent at the rate of 
$41.50 per month for Apartment #8 during the period Octo¬ 
ber 6, 1944, to October 6, 1950. Counsel further stipulated 
that the signature on an instrument filed with the Admin¬ 
istrator of Rent Control, which purported to be a rental 
schedule for premises 1474 Chapin Street, N.W., was in fact 
the genuine signature of Louis Ottenberg, Sr., Attor- 
26 ney for Nettie Podell Ottenberg, the then owner of 
the said premises. Said rental schedule was then 
offered in evidence and upon objection excluded. 

The undisputed evidence was that the Defendants had 
failed to pay their rent for the periods alleged in the respec¬ 
tive Complaints. 

The Records of the Administrator of Rent Control were 
admitted into evidence without objection, except as to A.R.C. 
20 which was objected to as being heresay and such objec¬ 
tion was sustained; and show that the Administrator had 
made certain findings in connection with a Petition for an 
Adjustment of Maximum Rent Ceilings, and that among 
these findings were the following: 

1 . That on January 1,1941, the maximum rent ceiling was 
$51.50 per month for Apartment #21 at 1474 Chapin Street, 
N.W. 

2. That on January 1,1941, the maximum rent ceiling was 
$40.50 per month for Apartment #8 at 1474 Chapin Street, 
N.W. 

No other evidence was offered as to the rent charge on 
January 1, 1941, or for the preceding year. 

The Records aforesaid also indicated that no objection or 
appeal was taken to or from the ‘‘Examiner’s Findings, 
Recommended Order and Notice”, as provided by Rule 20 
and Rule 21. 
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Raymond Godbersen was called as a witness for Plaintiff 
and testified that at the hearing before the Bent Adminis¬ 
trator, Louis Ottenberg was not called as a witness nor was 
anyone else called as a witness as to the rent collected on 
January 1,1941, or for the preceeding year. Joseph Breed- 
lovers testimony was to like effect. 

The Trial Court issued a Memorandum Opinion dated 
March 22,1951, finding for the Plaintiff for possession and 
dismissing the Counterclaims. 

A Motion for Judgment notwithstanding the findings and 
for a New Trial was timely filed, argued, and denied. 

/s/ Herman Miller, Attorney for Plaintiff 

/s/ Raymond Godbersen, Attorney for Defendants 

/s/ Ruffin A. Brantley, Attorney for Intervenor 

May 10, 1951 

Approved: Walter J. Casey, Judge. 


31 THE MUNICIPAL COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


Nos. 1078 and 1079 

Robert F. Cogswell, Administrator of Bent Control, 
Intervenor, Appellant, 


V. 

E. M. Aiken, John E. Lindholm and Ruth Louise McKinnon, 

Appellees. 

Appeals from The Municipal Court for the District of Co¬ 
lumbia, Civil Division. 

(Argued June 26,1951 Decided August 6,1951) 

Ruffin A. Brantley, Assistant General Counsel, for Robert 

F. Cogswell, Administrator of Bent Control, appellant. 
Herman Miller for E. M. Aiken, appellee. 
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Eaymond Godbersen for John E. Lindholm and Enth 
Louise McBIinnon, appellees. 

Before Cayton, Chief Judge, and Hood and Clagett, Asso¬ 
ciate Judges. 

Clagett, Associate Judge: A landlord filed two suits for 
possession of two apartments, alleging that the tenants were 
in default in payment of rent. The tenants filed answers 
'denying owing rent and eilso filed counterclaims for alleged 
overcharges of rent under the Emergency Rent Act.* The 
cases were consolidated for trial and the trial court found 
in favor of the landlord on his claims for possession and 
against the tenants on their counterclaims. Thereafter the 
trial court granted leave to the Bent Administrator to inter¬ 
vene and at the same time denied motions for new trials. 
' Judgments on the findings were entered and no appeal was 
taken by either tenant. However, the Bent Administrator 
' noted an appeal and brought the cases here, urging that the 
judgments be reversed. The landlord, as appellee, has 
filed a brief in support of the judgment below. The ten¬ 
ants, also designating themselves as appellees, have filed a 
brief adopting as their own the brief of the Administrator. 

Although not raised by appellee, the landlord, this court 
at oral argument questioned the right of the Bent Adminis¬ 
trator, as intervenor, to prosecute this appeal in the absence 
of any appeal by the tenants. Since the point is jurisdic¬ 
tional, we must decide it. 

The sole ground for the appeal is the ruling of the trial 
court that it was not bound by findings of fact of a rent 
examiner regarding the maximum rent ceiling on the prem¬ 
ises in question as of January 1,1941. Such findings, which 
were not appealed from, were made as a necessary part of 
an order by the Bent Administrator increasing the rent 
effective October 20, 1950, on petition of the present land¬ 
lord. 

We believe the appeal was properly prosecuted by the 

* Code 1940, Sopp. YU, 45-1601 et 8«q. 

4 
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Administrator. Not only is the Administrator by section 
10(c) of the Act* given the right to intervene in any snit 
wherein a party relies for ground of relief or defense 
npon “this chapter or any regulation, order, or requirement 
thereunder,’^ but under section 10(a) of the Act* he is 
given the right “on behalf of such tenant” to bring suit 
for the recovery of rent overcharges. 

In Brown v. American Stores, D. C. Mun. App., 32 A. 2d 
388, 71 W. L. B. 726, an action under the Emergency Price 
Control Act,^ we allowed an appeal by the Administrator 
of Price Control as intervenor although he had not been a 
party to the judgment below and although the losing party 
in the trial court did not seek to appeal. The provision of 
the Emergency Price Control Act as to intervention was 
practically identical with the intervention part of the Emer¬ 
gency Rent Act. Although reversing the decision of this 
court on other grounds, the United States Court of Ap¬ 
peals allowed the Administrator to appeal to that court, 
saying, “His right to be here is clear and undisputed.” 
Bowles V. American Stores, 78 U. S. App. D. C. 238,139 F. 
2d 377.® 

It is urged that the Administrator did not follow rule 
23A(c) of the trial court, based on F. R. C. P. 24(c), pro¬ 
viding that a person desiring to intervene shall serve a mo¬ 
tion to intervene upon all parties affected thereby, accom¬ 
panied by a pleading setting forth the claim. The rule 
provides that the same procedure shall be followed when a 
statute of the United States gives a right to intervene. But 
intervention by the Bent Administrator without following 
the procedure prescribed by the rule was allowed by the 
trial court, and we do not think he should now be deprived 
of his rights as intervenor because of such procedural de- 


•Code 1940, Supp. VH, 46-1610 (c). 

•Code 1940, Supp. VH, 45-1610(a). 

• Public Law 421, 77th Cong., 2d Sesa., chap. 26. 

• Cf. Securities & Exchange Commission v. United States Realty & Im- 
proTement Co., 310 U. S. 434. 
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feet. It is also urged that an intervener in order to main¬ 
tain an independent appeal mnst have an independent 
right which is violated by the judgment below. Bnt cases 
cited in support of this proposition deal either with private 
interveners or others not given a statutory right to inter¬ 
vene.® As opposed to such arguments, based largely upon 
rules of court, we are clear that the Administrator, for the 
■benefit of all litigants, has the clear right to use every 
means available, including that of appeal, to insure that 
his orders and regulations, when promulgated under the 
Act, are made effective. 

Coming to the merits of the appeal, the only evidence as 
to the rent ceiling for the two apartments involved was con¬ 
tained in orders of the Bent Administrator. These orders, 
issued under section 4(b) of the AeV granted a 10% in- 
' crease over the rents in effect January 1, 1941, which were 
found to be $51.50 and $40.50 per month for the respective 
apartments. The trial judge excluded a schedule filed in the 
Administrator’s office by a former owner showing the Jan¬ 
uary 1, 1941, rents to be the same as those recited in the 
subsequent order increasing the rents. 

The trial court, as a basis for its ruling against the ten¬ 
ants on their counterclaims, held that they had failed to 
establish the rent ceilings as found previously by the Bent 
Administrator. This ruling, we think, was error. The 
findings were ones which the Bent Administrator was au¬ 
thorized to make and, indeed, were necessary to his order 
increasing the rent ceilings. That order was for percentage 
increases and thus required bases to be effective. The 
present landlord accepted such increases and is estopped 
from attacking the findings upon which the increases were 
based. 

Our ruling is in accord with our decision in Bischoff v. 

* Boston Tow Boat Company v. United States, 821 U. S. 682; City of 
Chicago V. Chicago Rapid Transit Company, 284 U. S. 577. 

’Code 1940, Supp. VH, 45-1604(b). 
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Person, D. C. Mnn. App., 73 A. 2d 716, 78 W. L. E. 994, in 
which we held that a finding by a rent examiner as to mini- 
mnm service standards in effect Jannary 1, 1941, made in 
connection with an order increasing rents, from which no 
appeal was taken, was binding on the Municipal Court and 
on this court. The present case is clearly distinguishable 
from Evans v. Schlein, D. C. Mun. App., 61 A. 2d 32, 76 
W. L. E. 1002. There a tenant, in an original petition, asked 
the Eent Administrator to determine the January 1, 1941, 
maximnm rent ceding. The Administrator dismissed the 
petition. We held that the Administrator, in such a pro¬ 
ceeding, had no authority to make any determination at alL 
That case, upon which the trial judge based his present 
decision, differs fundamentally from the present one. 

There has been no attack here on the trial judge’s finding 
that defendant Euth McKinnon owes rent of $44.50 for the 
period November 6, 1950, to December 5, 1950, and that 
defendant John E. Lindholm owes rent of $57.42 for the 
period November 8,1950, to December 7,1950. Those find¬ 
ings, therefore, remain imdisturbed. The findings in both 
cases as to rent overcharges are reversed and the trial court 
is directed to enter judgment on the counterclaims for de¬ 
fendants in accordance with law. The trial court is also 
instructed to make findings as to the amounts owing by 
plaintiff to defendants and as to counsel fees (in behalf of 
individual defendants only and on account of the proceed¬ 
ings in the trial court only) and costs. 

Eemanded with instructions. 

Hood, Associate Judge, dissenting: I think these appeals 
should be dismissed because I do not believe the Admin¬ 
istrator is entitled to maintain them. Section 10 (c) of 
the rent act provides: ‘‘The Administrator may intervene 
in any suit or action wherein a party relies for ground of 
relief or defense upon this Act or any regulation, order, 
or requirement thereunder.” ^ The act creating this court 


*Cod« 1940, Supp. Vn, 45-1610 (e). 
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permits appeals by “Any party aggrieved by any final 
order or judgment.’’’ The question is whether the Ad¬ 
ministrator is a party aggrieved by the judgments below 
to the extent that he is enabled to maintain independent 
appeals. 

' An intervenor who has a real interest in the litigation 
may maintain an independent appeal to protect that in¬ 
terest.^ And a public agency, charged with protection of 
public interests, which has intervened in litigation, may 
maintain an independent appeal from a judgment affecting 
such interests.* But an intervenor in order to maintain an 
independent appeal must have an “independent right which 
is violated” by the judgment below.® An intervenor whose 
rights are not affected by the judgment has no right to ap¬ 
peal for the mere sake of establishing a precedent.® 

The rent act gave the Administrator the right to inter¬ 
vene in these cases but it does not necessarily follow that 
he has the absolute right to maintain independent appeals. 
The statutory right to intervene is subject to rules of court. 
Under the trial court’s rule 23A, based on F. R. C. P. 24, 
application to intervene must be timely, whether asserted 
as a matter of right or requested as a matter of discretion.'^ 
Rule 23A (c) of the trial court, based on F. R. C. P. 24 (c), 
provides: “A person desiring to intervene shall serve a 
motion to intervene upon all parties affected thereby. The 


•Code 1940, Supp. VII, 11-772 (a). 

* Wolpc V. Poretsky, 79 U. S. App. D. C. 141,144 P. 2d 606, cert, denied, 
323 U. S. 777; Automobile Brokerage Corporation v. Unit^ States, 69 
App, D. C. 243, 39 F. 2d 288; Pishgold v. Sullivan Drydock A Repair 
Corp., 328 U. S. 276. 

•Securities and Exchange Commission v. United States Realty A Im¬ 
provement Co., 310 n. S. 434; State of Texas v. Anderson, Clayton A Co., 
6 Cir., 92 F. 104, cert, denied, 302 U. S. 747, 

* Bocrt«n Tow Boat Co. v. United States, 321 U. S. 632; City of Chicago 
V. Chicaip Rapid Transit Co., 284 U. S. 677. 

* See dissenting opinion of Black, J., in Fishgold v. Sullivan Drydock A 
Repair Corp., 328 U. S. 276. 

^ Cameron v. President and Fellows of Harvard College, 1 Cir., 167 F. 
2d 993; Miami County Nat. Bank of Paola, Kan. v. Bancroft, 10 Cir., 121 
F. 2d ^1; Simms v. Andrews, 10 Cir., 118 P. 2d 803. 
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motion shall state the grounds therefor and shall be accom¬ 
panied by a pleading setting forth the claim or defense for 
which intervention is sought. The same procedure shall be 
followed when a statute of the United States gives a right 
to intervene.’^ The Administrator filed no pleading in this 
case setting forth the claim or defense for which interven¬ 
tion was sought, and as far as I am advised his practice is 
merely to ask leave to intervene. 

Evidently the Administrator recognized that his status in 
these cases is that of an adviser rather than that of a true 
intervenor. Otherwise we have to assume that he either was 
ignorant of the rule or deliberately chose not to comply 
with it. One who is permitted to intervene and who wishes 
to acquire the status of a party to the proceedings ought to 
file a pleading setting forth his position and aligning him¬ 
self with respect to the issues in the case. Actually there 
were no issues in these cases affecting any right of the Ad¬ 
ministrator or any public interest. The cases presented 
private litigation between private parties. When the find¬ 
ings of the trial court were announced the Administrator 
felt that the trial court had decided the cases against the 
tenants on an erroneous interpretation of two decisions of 
this Court. The tenants took no appeal. The Administra¬ 
tor undertook to appeal, saying that the tenants were en¬ 
titled to prevail and asking this court to so hold. In short, 
the Administrator is not seeking to vindicate his rights or 
protect his interests or the interests of the public generally, 
but is seeking by these appeals to do for the tenants what 
they failed to do for themselves.® I do not think the Admin¬ 
istrator by the process of intervening can step into the place 
of the tenants and assume control of the litigation. Under 
section 10 (a)® of the rent act the Administrator may bring 
suit on behalf of a tenant for violation of a rent ceiling or 
service standard, but there is no provision that the Admin- 

* Cf. Sprigsrs V. Stone, 85 U. S. App. D. C. 96, 174 F. 2d 671. 

•Code 1940, Supp. VII, 46-1610 (a). 
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istrator may take an appeal on behalf of a tenant who has 
initiated the litigation. This court is reversing judgments 
from which no party to the judgments has appealed. Ordi¬ 
narily a reversal redounds to the benefit of only those who 
have appealed.^ There are situations where an appeal by 
an intervenor may result in vacation of a judgment against 
one who has not appealed, but in sudi situations the inter¬ 
venor has an appealable interest.^^ This is not such a case. 
I am not saying that under no circumstances can the Admin- 
' istrator as intervenor maintain an independent appeal,^ but 
my view is that in the cases before us the Administrator is 
' not a party aggrieved by the judgments below and is not 
entitled to appeal.^ 

It seems to me that the effect of this court’s decision is 
that whenever a case involving the rent act is decided by the 
trial court in a manner deemed erroneous by the Adminis¬ 
trator, he may proceed to intervene and appeal the case even 
though the party aggrieved takes no appeal. I do not think 
the rent act contemplated such a result. 


* See Gibe<Mx ▼. Indtutrial Bazik of Washiziirtoii, D. C. Mun. App., 86 A. 
2d 62, 72 W. L. B. 888. 

"Interstate Commerce Commission ▼. Oregon-Washiziston R. ft Nav. 
Co., 288 U.S. 14. 

" See Bowles v. Azneriean Stores, 78 U. S. App. D. C. 288,189 F. 2d 877, 
cert, denied, 822 U. S. 780. 

"Anderson t. Carder, 169 Kan. 1, 150 P. 2d 764. See also State ▼. 
Olson, 176 Ore. 98,161 P. 2d 728. Cf. Zwani: y. A. ft P. Food Stores, 46 
N. Y. S. 2d 747. 
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FOB THE DISTEICT OP COLUMBIA 

Nos. 1078 and 1079 

Eobert F. Cogswell, Administrator of Bent Control, 
Intervenor, Appellant, 

V. 

E. M. Aiten, John E. Lindholm and Bnth Louise 
McKinnon, Appellees. 

Appeals from the Municipal Court for the District of Co¬ 
lumbia, Civil Division. 

On Motion to Modify Opinion 
Decided Angnst 29, 1951 

Baffin A. Brantley, Assistant General Counsel, for Bob- 
ert P. Cogswell, Administrator of Bent Control, appellant. 

Herman Miller for E. M. Aiken, appellee. 

Baymond GK)dbersen for John E. Lindholm and Buth 
Louise McKinnon, appellees. 

Before Cayton, Chief Judge, and Hood and Clagett, Asso¬ 
ciate Judges. 

Clagett, Associate Judge: Appellee, E. M. Aiken, has 
Sled a motion to reconsider our decision in these cases or 
in the alternative to modify our opinion. We have con¬ 
cluded that the motion to modify should be granted in cer¬ 
tain respects which were not mentioned previously in either 
briefs or oral argument. 

We ordered that the findings in both cases as to rent 
overcharges be reversed and the trial court was directed 
to enter judgment on the counterclaims for defendants *‘in 
accordance with law.’’ The trial court was also instructed 
to make findings as to the amounts owing by plaintiff to de¬ 
fendants and as to counsel fees (in behalf of individual de¬ 
fendants only and on account of proceedings in the trial 
court only) and costs. 
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Appellee now urges that the statute of limitations applies 
to at least a portion of the counterclaims. We of course 
noticed this fact but did not discuss it because such defense 
was not pleaded and because the statement of proceedings 
and evidence did not show the subject was discussed at trial. 
Appellee now urges that the subject was discussed fully at 
trial. Ordinarily we do not consider any matter not in¬ 
cluded in the statement of proceedings and evidence, but 
the circumstances of this case are peculiar in that the ap¬ 
peal was taken by the Administrator of Rent Control who 
therefore framed the issues on appeal. In view, therefore, 
of the liberality with respect to amendments of the rules of 
the Municipal Court, we have concluded that in its consid¬ 
eration of the amounts to be allowed on the countercharges 
the trial court should be authorized to take into account 
the statute of limitations provided appropriate pleadings 
are filed. 

Appellees also urge that since defendants did not appeal 
they should not be allowed any counsel fees. In our previ¬ 
ous opinion we limited defendants to counsel fees in the 
trial court (where they were represented by counsel) and 
left the amounts to the discretion of the trial court. The 
statute. Code 1940, Supp. Vll, 45-1610 (a), appears to make 
the allowance of counsel fees in such cases mandatory. We 
have concluded, therefore, that in this respect the amounts 
to be allowed should be left to the discretion of the trial 
court. 

Cn all other points raised by appellee in his motion we 
adhere to our previous opinion. 

Hood, Associate Judge: I dissented from the original 
opinion in these cases and I feel that this supplementary 
opinion illustrates the complications which are bound to 
arise when an appeal is permitted to be taken from a judg¬ 
ment by one who is not a party to that judgment. 
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STATEMENT OF QUESTIONJPRESENTED 


The question^resented by the appellant are substantially 
correctly stated, except No. 3 which is re-stated by Ap¬ 
pellee Cogswell as follows: 

3. Are the findings and orders of the Adminis¬ 
trator issued pursuant to Sec. 8 of the Rent Act, 
and from which no petition to review was filed 
either pursuant to Sec. 8 (c) or 9 (a), binding upon 
the parties and the Courts in subsequent litigation 
thereon. 
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BRIEF FOR APPELLEE COGSWELL 

COUNTER STATEMENT OF THE CASE 

This case came on for hearing in the Landlord and Ten¬ 
ant Branch of the Municipal Court for the District of Co¬ 
lumbia upon the complaint of E. M. Aiken for possession of 


1 


2 


Apartments 8 and 21 of premises 1474 Chapin Street, N. W. 
in the District of Columbia, on the grounds of Defendants’ 
alleged default in the payment of rent. The case was tried 
by the Court without a jury. 

The Defendants filed answers denying Plaintiff’s right to 
possession and also filed counterclaims for money judg¬ 
ment alleging that the rent charged, collected and received 
exceeded the applicable maximum rent ceiling prevailing 
during the periods alleged in the counterclainn Counsel for 
the respective parties stipulated that the plaintiff had col¬ 
lected as rent at the rate of $55.00 per month for Apart¬ 
ment 21 during the period November 8, 1944 through No¬ 
vember 7, 1950; and had collected as rent at the rate of 
$41.50 per month for Apartment 8 during the period Oc¬ 
tober 6,1944 to October 6,1950. Counsel further sitipulated 
that the signature on an instrument filed with the Adminis¬ 
trator of Bent Control, which purported to be a rental 
schedule for premises 1474 Chapin Street, N. W., was in 
fact the genuine signature of Louis Ottenberg, Sr., Attor¬ 
ney for Nettie Podell Ottenberg, the then owner of the said 
premises. Said rental schedule was then offered in evi¬ 
dence and upon objection excluded. 

The undisputed evidence was the defendants had failed 
to pay their rent for the periods alleged in the respective 
complaints. 

The records of the Administrator of Bent Control were 
admitted into evidence without objection, except as to 
A. B. C. 20 w'hich was objected to as being hearsay and such 
objection was sustained. The records admitted show that 
the Administrator had made certain findings in connection 
with a petition for an adjustment of maximum rent ceiling, 
and that among these findings were the following: 

1. That on January 1,1941, the maximum rent ceil¬ 
ing was $51.50 per month for Apartment 21 at 
1474 Chapin Street, N. W. 
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2. That on January 1,1941, the maximum rent ceil¬ 
ing was $40.50 per month for Apartment 8 at 
1474 Chapin Street, N. W. (See App. 2 for full 
findings and order) 

No other evidence was offered as to the rent charge on 
January 1,1941 or for the preceeding year. 

The record aforesaid also indicated that no objection or 
appeal was taken to or from the “Examiner’s Findings, 
Recommended Order and Notice”, as provided by Rule 20 
or Rule 21. 

Raymond Godbersen was called as a witness for Plain¬ 
tiff and testified that, at the hearing before the Rent Ad¬ 
ministrator, Louis Ottenberg was not called as a witness 
nor anyone else as to the rent collected on January 1, 1941, 
or for the proceeding year. Joseph Breedlove’s testimony 
was to like effect. 

The Trial Court decided in favor of Plaintiff Aiken on the 
Complaint and on the Counterclaim. 

A written Motion to Intervene timely filed by Robert F. 
Cogswell, Administrator of Rent Control, was granted with¬ 
out objection. (App. 1) 

A Motion for Judgment Notwithstanding the Findings 
and for a New Trial was timely filed, argued and denied. 

Intervenor, Robert F. Cogswell, Administrator of Rent 
Control, appealed to the Municipal Court of Appeals who 
reversed the Trial Court. 

STATUTE INVOLVED 

District of Columbia Emergency Rent Act. 

D. C. Code, (1940) as amended, 45-1608 (b)(c) 

D. C. Code, (1940) as amended, 45-1609 (a)(b)(c) 

D. C. Code, (1940) as amended, 45-1610 (a)(b) 

Section 8 (b) 

“Hearings under this section shall be conducted 
in accordance with regulations prescribed by the 
Administrator. The landlord and tenant shall be 
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given an opportunity to be heard or to file written 
statements, due regard to be given 'the utility and 
relevance of the information offered and the need 
for expedition. In any such hearing the common- 
law rules of evidence shall not be controlling.” 

(c) ‘‘The examiner, after hearing, shall make 
findings of fact and recommend an appropriate 
order. Copies of such findings and order shall be 
served upon the parties to the proceeding in such 
manner as the Administrator may prescribe by 
regulation. Within ten days after such service, 
any such party may request that the recommended 
order be reviewed by the Administrator. If there 
be no such request within such ten days, the find¬ 
ings and recommended order of the examiner shall 
thereupon be deemed to be the findings and order 
of the Administrator: Provided, That the Admin¬ 
istrator may review the proceedings, as herein pro¬ 
vided, on his own motion at any time within twenty 
days after service of the examiner’s findings and 
order upon the parties. The Administrator may, 
in his discretion, grant a hearing upon the request. 
Upon such request or motion, the record in the 
case shall be forthwith transferred to the Admin¬ 
istrator for review and he may, in his discretion, 
grant a hearing. He shall state his findings of fact 
or affirm the examiner’s findings of fact, which find¬ 
ings in either case shall be conclusive if supported 
by substantial evidence, and shall make an appro¬ 
priate order.” 

Section 9 (a) 

“Within ten days after the issuance of an order 
of the Administrator under section 4, any party 
may file a petition to review such action in the 
Municipal Court of Appeals for the District of Co¬ 
lumbia and shall forthwith serve a copy of such 
petition upon the Administrator. Thereupon, the 
Administrator shall certify and file with the court 
a transcript of the record upon which the order 
complained of was entered. Upon the filing of 
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such transcript, the court shall have exclusive 
jurisdiction to aflSrm or set aside such order, or re¬ 
mand the proceeding: Provided^ That the Admin¬ 
istrator may at any time, upon reasonable notice 
and in such manner as he shall deem proper, res¬ 
cind, modify, or set aside, in whole or in part, any 
such order of the Administrator at any time not¬ 
withstanding the pendency of the petition to re¬ 
view.” 

(b) ‘‘No objection that has not been urged be¬ 
fore the Administrator shall be considered by the 
court unless the failure to urge such objection shall 
be excused because of extraordinary circumstances. 
No order shall be set aside or remanded unless the 
petitioner shall establish to the satisfaction of the 
court that the order is not in accordance with law, 
or is not supported by substantial evidence. The 
commencement of proceedings under this section 
shall not, except as provided in subsection (d), op¬ 
erate as a stay of the Administrator’s order.” 

(c) “The Municipal Court of Appeals for the 
District of Columbia is hereby granted exclusive 
jurisdiction to review any order of the Administra¬ 
tor made pursuant to section 4 of this Act. The 
judgment and decree of the court shall be final, 
subject to review as provided by law relative to 
other judgments of the court.” 

Section 10 (a) 

“If any landlord receives rent or refuses to ren¬ 
der services in violation of any provision of this 
Act, or of any regulation or order thereunder pre¬ 
scribing a rent ceiling or service standards, the 
tenant paying such rent or entitled to such service, 
or the Administrator on behalf of such tenant, may 
bring suit to rescind the lease or rental agreement, 
or, in case of violation of a maximum-rent ceiling, 
an action for double the amount by which the rent 
paid exceeded the applicable rent ceiling and, in 
case of violation of a minimum-service standard, 
an action for double the value of the services re¬ 
fused in violation of the applicable minimum-serv- 
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ice standard or for $50, which ever is greater in 
either case, plus reasonable attorneys’ fees and 
costs as determined by the court. Any suit or ac¬ 
tion under this sub-section may be brought in the 
Municipal Court for the District of Columbia re¬ 
gardless of the amount involved, and the municipal 
court is hereby given exclusive jurisdiction to hear 
and determine all such cases.” 

(b) “No person shall be held liable for dam¬ 
ages or penalties in any court on any grounds for 
or in respect of anything done or omitted to be 
done in good faith pursuant to any provision of 
this Act or any regulation, order, or requirement 
thereunder, notwithstanding that subsequently 
such provision, regulation, order, or requirement 
may be modified, rescinded, or determined to be 
invalid. The Administrator may intervene in any 
suit or action wherein a party relies for ground of 
relief or defense upon this Act or any regulation, 
order, or requirement thereunder. No costs shall 
be assessed against the Administrator in any pro¬ 
ceedings had or taken in accordance with this Act.” 

SUMMARY OF ARGUMENT 

I 

The Administrator of Bent Control having been permit¬ 
ted to intervene without objection, after having timely 
filed a written motion for such intervention and serving 
same upon all other counsel, became a party of interest in 
the case and as such has the right to prosecute the matter 
to its conclusion, including an independent right of appeal 


The Appellees McKinnon and Lindhohn, against whom 
an adverse judgment was rendered by the lower court, are 
entitled to the incidence of a reversal of that judgment by 
die Court of Appeals notwithstanding their failure to file 
a notice of appeal in a case where their claim was appealed 
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for them by the Administrator of Bent Control under statu¬ 
tory authority and where the appeal was instituted by a 
third party intervenor. Once the right of the Adminis¬ 
trator of Bent Control to maintain an appeal is estab- 
lished in a case where the Administrator is a party by 
virtue of his statutory authority to intervene and the 
judgment is adverse to defendant-tenants, the defendants’ 
right to the benefits of a reversal of that judgment is 
established by the application of Section 10(a) of the Bent 
Act and the fact that reversal of the lower court judgment 
would of necessity result in the antithesis of that judgment 
for the defendants instead of adverse to the defendants. 

in 

Findings and orders of the Administrator, issued pur¬ 
suant to Section 8 of the Act after proceedings upon peti¬ 
tion for adjustments under Section 4, and from which no 
petition to review such findings and order were instituted 
in accordance with Section 9 of said Act, are conclusive 
and final and not subject to attack in subsequent liti¬ 
gation 


ARGUMENT 

I 

The Administrator of Rent Control timely filed a written 
Motion to Intervene as a party in the Trial Court (App. 1) 
after trial on the merits, but pending a Motion for a New 
Trial or in alternative for Judgment N. 0. V., after first 
serving interested parties copies thereof. Intervention was 
granted without objection and without any questions being 
raised as to additional written pleadings or form of the 
Motion. Counsel for the Intervenor having previously dis¬ 
cussed with counsel for both plaintiff and defendant the 
purposes and grounds for the intervention, it is not proper 
for counsel to now object to or even raise the question of 
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pleadings that should have been attached to the Motion in 
as much as the Trial Court waived strict compliance under 
the circumstances then existing. The Court in its discre¬ 
tion, granted intervention in this cause without the com¬ 
pliance of all technical requirements of the then Rule 23 A 
(c), now 24 (c). The exercise of this discretion in a matter 
of this sort is not re viewable by an appellant court unless 
clear abuse is shown.^ There has been no showing or even 
an allegation that the Trial Court abused its discretion in 
any manner. 

In addition the Rules of the Landlord and Tenant Branch 
of the Municipal Court do not include Rule 23A. This rule 
applies only to claims filed as A and B cases. Therefore, 
there was no requirement that a written Motion and Plead¬ 
ings be filed in these cases for the purpose of intervention. 
The Rules of this branch of the Court run from 1 through 
15, with Rule 10 as follows: 

“Applicability of Certain Class ‘A’ Rules 

The following Class‘A’Rules included in Section 
I of the rules of this Court shall apply to the Land¬ 
lord and Tenant Branch of this Court: 

Rule 6, Rule 11, Rule 33, Rule 36A (j) (1), (2), 

(3), Rule 41, Rule 42, Rule 43, Rule 44, Rule 45, 

Rule 46, Rule 47, Rule 48 (a) and (c). Rule 51 
(b), (c), (d), (e), (f). Rule 52, Rule 52A, Rule 
53, Rule Rule 55, Rule 57 (b), (c), (d), (e), 

(f). Rule 59, Rule 60, Rule 61, Rule 62, Rule 
63, Rule 64, Rule 65, Rule 66, Rule 66A, Rule 
68 and Rule 68A. ” 

If it had been intended that Rule 23A apply to this branch 
of the Court, Rule 10 would have so stated. 


' Alien Calculators , Iru :., v. National Cash Register Company , et al ., 322 
U. S. 137. 
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As a general rule, one who is allowed by the Court to in¬ 
tervene in an action is entitled to appeal from any judgment 
or decree rendered therein.^ The right of the Intervenor to 
prosecute and maintain an independent appeal was not 
raised by any of the parties, but by the Municipal Court of 
Appeals, which decided that the appeal was properly prose¬ 
cuted by the Administrator. It is apparent that, the right 
to become a party to the litigation being given, the.range 
of activity of the newcomer in the prosecution or defense of 
the interest he is thus permitted to assert must necessarily 
be as extensive as, but no greater than, that allowed the 
original parties to the suit.^ The original parties in the 
present cause having the independent right of appeal, thus 
the intervenor, standing on equal footing, has the right of 
independent appeal. 

The procedure in this instance is identical to that fol¬ 
lowed by the Administrator in his intervention in the case 
of Jenifer v. Wfrner, 196 F. 2d 244, decided by this Court 
May 1, 1952. 


II 

In discussing whether the defendants are entitled to a 
reversal of the judgment, we must assume arguendo that 
the Administrator had the right to prosecute the appeal be¬ 
cause that point is jurisdictional to this entire case. If the 
Administrator can appeal either as an intervenor or on 
behalf of the tenants there can be no question but that a 
reversal would enure to the benefit of the defendants. 

The very nature of a reversal is to create the opposite. 
The opposite of a judgment adverse to the defendants is of 
course a judgment for the defendants. 

Sec. 10 (a) of the Rent Act allows the Administrator to 
bring suit for the recovery of rent overcharges. Not even 

- Exparte Jordan, 94 U. S. 248. 24 L. Ed. 123; U. S. v. Conway. 175. U. S. 60. 

3 Lever, et al., v. K. & L. Box and Lumber Company, 6 F. 2d 666;- Bowles 
V. American Stores, Inc., 78 AppLs. D. C. 2oS. 
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the appellant questions the scope of this section to include 
prosecuting an appeal on behalf of a tenant. 

“The general rule, undoubtedly, is that a person 
in a representative capacity when prosecuting or 
defending an appeal should be properly discribed 
in that capacity but such rule is subject to the limi¬ 
tation that a designation is sufficient where the 
record shows the representative capacity of the 
party, even, if he is not designated.^^ Niosi v. Biello, 

69 A (2d) 57, 59 1949. (Italics added) 

In the case of Bowles v. American Stores, Inc., 78 U. S. 
App. D. C. 238, 239, this court resolved this exact question. 

“The consumer filed a suit for $50.00 in the 
Small Claims Conciliation Branch of the Municipal 
Court for the District of Columbia. Under the 
authority of Sec. 205 (d) of the Act, the Price 
Administrator intervened. The Plaintiff recover¬ 
ed judgment for only $5.00 together with costs, and 
the Administrator appealed to the Municipal Court 
of Appeals. That Court, Judge Hood dissenting, 
affirmed the judgment of the Trial Court and we 
allowed the Administrator an appeal. Bis right 
to be here is clear and undisputed.** (Italics 
added) 

Even as an intervenor (and thereby a party) the appeal 
by the Administrator (or any party to the action, for that 
matter) would of necessity include all the other parties as 
appellees. In so much as the Administrator had filed a 
notice of appeal on behalf of the tenants there no longer 
existed any object for the filing of a notice of appeal by the 
tenants. Appellant’s great concern for “appellant” “ap¬ 
pellee” nomenclature is obviously irrelevant. 

in 

The Municipal Court of Appeals clearly stated the law 
applicable to this case in its decision of Bishoff v. Person* 
when it stated: 
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‘‘This finding may have been in error, but there 
was no appeal from the Administrator’s deter¬ 
mination, which was one the Administrator was 
authorized to make. We believe that the Municipal 
Court and likewise this court are bound by such 
minimum service standard.” 

The above case was identical to the instant one in which the 
findings of fact and order were issued. (App. 2) 

It has been stipulated that no appeal from the findings 
was made to the Administrator pursuant to Tit. 45—1608 
(c) or to the Municipal Court of Appeals pursuant to Tit. 
45—1609 (a). It must be noted that the Act states that the 
findings shall be conclusive if supported by substantial 
evidence. Such findings may be erroneous, but cannot be 
collaturally attacked in subsequent litigation thereon. The 
appellant Aiken having failed to avail himself of his ad¬ 
ministrative remedies is now estopped from denying the 
correctness of the Administrator’s action.^ If the landlord, 
Aiken, was not satisfied with the Examiner’s findings is¬ 
sued October 9, 1950, he had until October 20, 1950, the 
effective date, to petition the Administrator for review of 
such findings. This he failed to do and thereby failed to 
exhaust his administrative remedies. In Acquino v. Knox, 
et al., 60 A. 2d 237 (D. C. Mun. App. 1948) a case wherein 
the findings were attacked directly and not collaterally, the 
Municipal Court of Appeals stated: 

“We agree with the Administrator’s contention 
that his findings of fact when supported by sub¬ 
stantial evidence are conclusive. The Act states, 

‘He (Administrator) shall state his findings of fact 
or affirm the Examiner’s findings of fact which in 


* Crowell V. Benson, 295, U. S. 22; CardiUo v. Liberty Mut. Ins. Co., 330 
U. S. 469; Johnson, Secretary of Nat. Defense, et al. v. Nefson, 180 F. 2d 386; 
Monolith Portland Midicest Co. v. R. F. C., 178 F. 2d 854; Robinson v. Rail¬ 
road Retirement Board, 184 F. 2d 703; Hall v. Robb, 34 A. 2d 863. 72 W. L. R. 
9; Sehacter v. Singer, 74 W. L. R. 153; Simpkins v. Brooks, 48 A. 2d 459, 74 
W. L. R. 1152; Hicks v. Behrend, 40 A. 2d 78 W. L. R. 79; Bishoff v. Person, 
73 A. 2d 716, 78 W. L. R. 994. 
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either case shall be conclusive if supported by sub¬ 
stantial evidence * * *.’ In the light of this lan¬ 
guage the recurrent holdings of the Supreme Court 
concerning the finality of administrative fact-find¬ 
ing powers, Crowell v. Benson, 285, U. S. 22, and 
CardUlo v. Liberty Mut. Ins. Co., 330 U. S. 469 
no other interpretation is possible.” 

According to the Statement of Proceedings and Evidence 
in the Municipal Court of Appeals and approved by all 
parties no testimony was given before the Examiner on 
September 26, 1950, the date of hearing, concerning the 
maximum rent ceiling on January 1, 1941. But it must be 
remembered that in such hearings Section 8 (b) of the Rent 
Act excuses the Examiner from being controlled by the 
common law rules of evidence. He was therefore permitted 
to consider the schedule of rents filed by the owner and 
operator as of January 1, 1941, of these apartments. It 
being the only evidence before the Examiner, it certainly 
was material and it cannot be said that it was not substan¬ 
tial. As yet there has been no denial of the correctness of 
that schedule. It was the duty of the petitioning landlord 
to submit testimony, if he had any, as to the 1941 rents or 
if he differed with the schedule filed by the original owner. 
This he failed to do and cannot now be heard to complain. 

Failure to recognize the findings of the Administrator 
in the instant case will amount to judicial review contrary 
to all of the cited authorities and to the Act itself. 

The Evans v. Schlein case, 61 A (2d) 32, 76 W. L. R. 1002 
relied upon by appellant, is clearly distinguishable from the 
case at bar. In that case before the Administrator the 
petitioner did not seek any adjustment of the maximum 
rent ceiling or the minimum service standard, but merely a 
determination as to the amount of rent in effect on Janu¬ 
ary 1,1941, the original freeze date of rents in the District 
of Columbia. The Act authorizes no such proceeding be¬ 
fore the Administrator. He was therefore without jurisdic- 
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tion ab initio, and had no right to issue any order, other 
than an order of dismissal for lack of jurisdiction, in that 
issue. 

The Rent Act, Tit. 45—1610 (a), gives the Municipal 
Court for the District of Columbia, exclusive jurisdiction 
to hear and determine all suits based on the above sub¬ 
section. But the Court in hearing and determiAing such 
cases is bound by the evidence and law of the particular 
case. It has not even been questioned or argued that the 
findings of the Administrator were inadmissible. These 
hndings being properly in evidence was the only evidence 
before the Court on the question of the rent in effect on 
January 1, 1941. The authorities cited are ample to show 
that the Court was bound by findings issued by the admin¬ 
istrative agency in which appellant Aiken sought relief 
pursuant to the statute. 

In the case of Wann v. Ickes, 1937, 67 Appls. D. C. 

291, 92 F. 2d 215, the Court had this to say: 

“A determination of Secretary of Interior of a 
fact question within his jurisdiction is binding 
upon the Courts, and they will not consider extent 
of his investigation and knowledge of points de¬ 
cided or methods used in reaching determination.’^® 

The appellant states that the Examiner and the parties 
were faced with the case of Evans v. Schlein, supra^ at the 
time of the hearing and were therefore led to believe that 
the issue of what rental existed on the freeze date was not 
too important as a consideration to the question as to 
whether an overcharge existed on that date. But on that 
date they were also faced with the case of Bishoff v. Per¬ 
son* and should have known that the question of the freeze 
date rent was all important as a consideration to the ques¬ 
tion as to whether an overcharge existed on that date. 


f‘De Cambrn v. Rngers, 189 U. S. 119. 23 S. Ct. 519. 47 L. Ed. 734. 
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If, as appellant contends, the final findings of the Admin¬ 
istrator are not binding on the Courts in subsequent litiga¬ 
tion, there is no reason to make findings from which an 
adjustment can be made as they will be meaningless and the 
A dmini strator will have no base upon which to grant relief 
to any petitioner. Such findings are necessary as a pre¬ 
requisite lo adjustment 

CONCLUSION 

It is respectfully submitted that the decision of the Muni¬ 
cipal Court of Appeals is correct and should be affirmed. 

Respectfully submitted, 

EbNEST F. WlIiLIAMS, 

General Counsel, 

Ruffin A. Brantley, 

Asst General Counsel, 

For Appellee, Robert F. Cogswell, 
Administrator of Rent Control for 
The District of Columbia. 
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THE MUNICIPAL COURT FOR THE DISTRICT 

OF COLUMBIA 

Civil Division—Landlord & Tenant Branch 


L. & T. No. 339-614 
L. & T. No. 339-615 


E. M. Aiken, Plaintiffs 


vs. 

John E. Lindholm, Ruth Louise McKinnon, Defendants. 


MOTION FOR LEAVE TO INTERVENE 

Comes HOW Robert F. Cogswell, Administrator of Rent 
Control for the District of Columbia and moves this Hon¬ 
orable Court for leave to intervene in the above captioned 
cause, and for reasons therefor states: 

1. Section 10 (c). “• • • The Administrator 
may intervene in any suit or action wherein a 
party relies for ground of relief or defense upon 
this Act or any regulation, order, or requirement 
thereunder. No costs shall be assessed against 
the Administrator in any proceedings had or taken 
in accordance with this Act.’^ 
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2. The defendants herein rely upon an order of 
the Administrator and the Rent Act for grounds of 
defense. 

Bobeet F. Cogswell, Administrator, 

By /s/ Ruffin A. Brantley, 

Ruffin A. Brantley, 

Asst. General Counsel. 

Copies of above motion mailed postage prepaid to Ray¬ 
mond Godbersen, Esquire, 711 14th Street, N. W. and Her¬ 
man Miller, Esquire, 800 H Street, N. W., this 26th day of 
March, 1951. 

By /s/ Ruffin A. Brantley, 

Ruffin A. Brantley, 

Asst. General Counsel. 


OFFICE OF ADMINISTRATOR OF RENT CONTROL 
For the District of Columbia 


Case No. 97999 


E. M. Aiken, Petitioner, 


vs. 

Ruth Louise McKinnon, Respondent. 


EXAMINER’S FINDINGS, RECOMMENDED ORDER 

AND NOTICE 

The above entitled case having been referred for ex¬ 
amination, hearing, findings and recommendation, and upon 
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consideration of the record and evidence adduced, the fol¬ 
lowing findings of fact are made this day of Oct. 9, 1950: 

APPEARANCES: Jos. P. Breedlove, Jr., Wit¬ 
ness for Petitioner 
Raymond Godberson, Esq., Atty. 
for Respondents 

1. That on January 1, 1941, the maximum rent ceiling -was 
$40.50 per month for Apt. # 8 at 1474 Chapin St., N. W. 

2. That the services then supplied by the landlord in con¬ 
nection with such rent included heat, hot water, repairs, 
inside and out, and water rent. 

3. That the service standard has been increased to include 
refrigeration. 

4. That the operating and maintenance costs and expenses 
borne by the landlord, including taxes and water rent, 
have increased substantially and form a proper basis for 
adjustment of the maximum rent ceiling to compensate 
therefor to the extent recommended herein. 

5. That a compromise agreement has been entered into be¬ 
tween the Petitioner and the Attorney for the Respond¬ 
ents in the amount of 10% or as near thereto as practical. 

6. It is found from the record presented that the compro¬ 
mise is substantiated by the expenses, is made in good 
faith for valid business reasons and is not inconsistent 
with the purposes of the Rent Control Act and is there¬ 
fore allowable, 

and accordingly the following is recommended: 

ORDERED: that, effective OCT. 20, 1950 the MAXI¬ 
MUM RENT CEILING for premises Apt. No. 8 at 1474 
Chapin St., N. W., shall be $44.50 per month wdth the mini¬ 
mum service standard as described above in finding No. 2. 

/s/ James G. Tyson 
James A. Tyson, Examiner 
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NOTICE 

The above findings and order will be deemed to be the 
findings and order of the Administrator on the effective 
date set forth therein unless a request in accordance with 
either Rule 20 or Rule 21 is filed prior thereto. Copies of 
these Rules may be obtained from the Secretary-Docket 
Clerk. 

OFFICE OF. ADMINISTRATOR OF RENT CONTROL 
Foe the Distkict of Columbia 


Case No. 98000 


E. M. Aiken, Petitioner, 


vs. 

John E. Lindholm, Respondent. 


EXAMINER’S FINDINGS, RECOMMENDED ORDER 

AND NOTICE 

The above entitled case having been referred for ex¬ 
amination, hearing, findings and recommendation, and upon 
consideration of the record and evidence adduced, the fol¬ 
lowing findings of fact are made this day of Oct. 9, 1950: 

APPEARANCES: Jos. P. Breedlove, Jr., Wit¬ 
ness for Petitioner 
Raymond Godberson, Esq., Atty. 
for Respondents 

1. That on January 1, 1941, the maximum rent ceiling was 
$51.50 per month for Apt. # 8 at 1474 Chapin St., N. W. 



21 


2. That the services then supplied by the landlord in con¬ 
nection with such rent included heat, hot water, repairs, 
inside and out, and water rent. 

3. That the service standard has been increased to include 
refrigeration. 

4. That the operating and maintenance costs and expenses 
borne by the landlord, including taxes and water rent, 
have increased substantially and form a proper basis for 
adjustment of the maximum rent ceiling to compensate 
therefor to the extent recommended herein. 

5. That a compromise agreement has been entered into be¬ 
tween the Petitioner and the Attorney for the Respond¬ 
ents in the amount of 10% or as near thereto as practical. 

6. It is found from the record presented that the compro¬ 
mise is substantiated by the expenses, is made in good 
faith for valid business reasons and is not inconsistent 
with the purposes of the Rent Control Act and is there¬ 
fore allowable, 

and accordingly the following is recommended: 

ORDERED; that, effective OCT. 20, 1950 the MAXI¬ 
MUM RENT CEILING for premises Apt. No. 21 at 1474 
Chapin St., N. W., shall be .$56.75 per month with the mini¬ 
mum service standard as described above in finding No. 2. 

/s/ James G. Tyson 
James A. Tyson, Examiner 

NOTICE 

The above findings and order will be deemed to be the 
findings and order of the Administrator on the effective 
date set forth therein unless a request in accordance with 
either Rule 20 or Rule 21 is filed prior thereto. Copies of 
these Rules may be obtained from the Secretary-Docket 
Clerk. 




